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3AKOHA» B IPABE POCCUMCKOM ®EJEPAIINU

Aunomayusi: 8 OAHHOU cmamve pPACCMAMPUBAIOMC OCHOBHblE NPODTIeMbl
coseputenusi cOelok 8 00X00 3aKOHA, UX NOHUMAHUE 8 3AKOHOO0AmelbCmee
Poccuiickoii @edepayuu. Kpome smozo 6 cmamve packpuléaiomcsi npasosvle
nOCNe0Cm8BUs CoO8epuleHUss cOelok 8 00x00 3akona. O60CcHO8aAHA AKMYANbHOCHb
VKA3AHHOU meMbl 8 C853U C HAAu4ue HeOOHOPOOHOU NPABONPUMEHUMENbHOLL
NPAKMUKY 8 YACMU MPAKMOBKU U NOHUMAHUSL CYMU MAKUX COCIOK.
Knroueswie cnosa: coenka, 06x00 3aKkona, 2paxicoanckoe npaso,
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LEGAL INTERPRETATION OF THE "CIRCUMVENTION OF
THE LAW" CATEGORY IN THE LAW OF THE RUSSIAN
FEDERATION

Annotation: This article discusses the main problems of making transactions in
circumvention of the law, their understanding in the legislation of the Russian
Federation. In addition, the article reveals the legal consequences of

transactions that circumvent the law. The relevance of this topic is justified due
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to the presence of heterogeneous law enforcement practice in terms of
interpretation and understanding of the essence of such transactions.
Keywords: transaction, circumvention of the law, civil law, illegal transaction,

Institute of law.

CoBepuieHue JIelcTBUM B 00X0J 3aKOHA — 3TO MHOTOBEKOBOE SIBJICHHE B
TpaXXIaHCKOM IIpaBe, KOTOpoe OepeT KOpHH elle B puMcKoM mpase. [Ipu Bcem
ATOM, JAaHHBIA UHCTUTYT IPakAaHCKOTrO MpaBa NEPUOANIECKH MEHSIETCS BMECTE
C Pa3BUTHEM I'PAXKIAHCKOTO IMPaBa.

Co BpemeH pacuBeTa pPUMCKOTO IIpaBa W 0 HAIIUX JHEW HE YracaroT
CHOpBl CPEIU YYEHBIX O MECTE€ MHCTUTYTa «00XOJ 3aKOHa» B TPaKIaHCKOM
IIpaBe.

OpHUM 13 NEPBBIX YIIOMUHAHUN TAHHOTO MHCTUTYTA SBIISIFOTCS U3PEUCHUS
Vnenuana. M3peueHuss YiaplnaHa W psiga APYrUX APEBHEPUMCKUX FOPHUCTOB
npuoOpenu cuiny 3akoHa. B «/lurecrax», cojepKallux BBICKA3bIBAHUS
VYnbpnuaHa, paccMaTpUBAJIMCh MOAMEHa CyOBeKTa M IpeIMeTa CHEJKH.
CorJiacHO €ro NoJIOKEHUAM E€CIIH JIMILY 3alPEIAIOCh COBEPIIATE ONPEAEICHHBIC
JNEUCTBUS OT CBOETO MMEHH, TO 3alPET PACHPOCTPAHSIETCS M HAa COBEPILICHHE
TaKUX JEHCTBHUI IMOCPEACTBOM MPUBIICUEHUS TPETHUX JINLL, YEPE3 KOTOPBIX JIULO
OyJleT OCYHIECTBIISITh Takue AeicTBus. Mcxoas U3 JaHHBIX MOJOXKEHUM, TaKue
CHCJIKM CUYMTAIOTCd HE MMEIOUMMU FOPUIWYECKONW CHIIBI, TaK KakK OHHM
COBEPIIAOTCS HEIOOPOCOBECTHO .

Kpome storo B «/lurecrax» ykazaH 3ampeT NMOAMEHBI IPEAMETA CIACIKH.
Tak, Hampumep, eciii CeHaT MPUHSI pernieHue (senatusconsulta) o 3ampete
nepefayu JIeHer Mo JOTOBOPY 3aliMa, HO IPU 3TOM HE YKa3blBajl HA 3amper
nepefadyd Mo TakoMy JIOTOBOPY MHBIX BelIEH, TO Mepefadya TaKuX Bellen

CUMTAETCs 3aKOHHOM, HO COBEPIIIEHHON B 00X0/1 senatusconsulta.

' {urectel FOctunmnana / Iep. ¢ nat. T. IV.-M.: Cratyt, 2004. - C. 113

®OPYM MOJIOABIX YUEHBIX Ne6(46) forum-nauka.ru



B mensax o0xola 3aKkoHa CTOPOHBI CIHEJKH, 3Has O 3allpeTe, MUCHOJIb3YIOT
KBa3WUIIPABOBBIE CIOCOOBI MOCTIOKEHMSI Iieieil. Takue crmocoOBl COBEpPIIAIOTCS
JUisi o0Xolla 3ampera Ha OIpeAesieHHble JCHCTBUA, XOTd H 001aJaroT
JETUTUMHOU (popMoit 2,

[Tonoxxenust o 3ampere o00xoJa 3aKkOoHAa HAUUIM OTPAXKEHHE U B
OT€YECTBEHHOM 3akoHoAaTeNbCcTBe. B cr. 30 I'paxknanckoro koaexkca PCOCP ot
31.10.1922 r. (manee — I'K PCOCP) 3akperieH 3amnpeT OTHOCHUTEIBHO
NercTBUl, coBepiaeMbix B 00x0 3akoHa. CormmacHo c1. 30 'K PCOCP cnenka
ABJISIETCS HEIEVCTBUTEILHOM, €CIIM OHA COBEPIIAETCA C LENBI0 MPOTUBOIPABHOM
3aKOHY WJIHM B 00X0J] 3aKOHa.

HeiictByronuii ['paxxknanckuii kojekc Poccuiickoit @enepamuu (anee —
'K P®) B cBOEM mnepBOHAYaILHOM BHUJIE HE MPEIycMaTpyUBal TEPMHUH «O0XO0]
3aKoHa». B cBoro odepenr mnpoOieMarhka 00X0Ja 3aKOHa YacTUYHO Oblia
yureHa B cT. 170 TK P®, xotopast oTpaxkaeT mpoOjaemMy HEJIeHCTBUTEILHOCTH
MHHUMBIX U MPUTBOPHBIX CHAEJIOK. B MpakTUKe CIEIKH, COBEpPUICHHBIE B 00X0]
3aKOHA, OTHOCSAT K MPUTBOPHBIM CHAEJIKaM, 4YTO SBJSETCA HE COBCEM
000CHOBaHHBIM.

B HacTosimuii MOMEHT myTH 00XOJla 3aKOHA CTAHOBATCS OJHOM U3 QopMm
37I0YNOTPEeOSIeHUsT TMPaBOM, TaK KaK COBEpIIaeMble JEHCTBUS TPUBOIAT K
NPUYMHEHHUIO BpeJa IPYrUM YYacTHUKaM rpaxkaaHckoro odbopora. Ha maHHbIi
MOMEHT HOpMa 00 «o0xoze 3akoHa» 3akperieHa B ¢T. 10 'K P®. Cornacho cT.
10 'K P® He nomyckaercsl OCYHIECTBICHUE TPAXKJAHCKUX TIPaB ¢ HAMEPEHUEM
NPUYUHUTD BpPEA JPYyroMy JHIly, NEUCTBUS B 00XO0J 3aKOoHa, a TakKe HHOE
3aBEJIOMO  HEIOOPOCOBECTHOE  OCYIIECTBICHHE  TPaXKIAHCKUX  TpPaB

(3m0ymnoTpedeHue MpaBoM).

? bapromek M. Pumckoe nipaBo. [TonsiTust, TepMuHsl, onpeneneHud. - M., 1989.

— C. 396.
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CylmecTByOT pa3iauyHble MOAXOAbl K NMOHUMAHHUIO IPABOBOM CYIIHOCTH
CHIETIOK, COBEpIIAaeMbIX B 00Xx0a 3akoHa. Haubosiee momynspHON MO3UIHEH
CpPEAN YYEHBIX SIBJISIETCS ONPENEIICHUE TaKOM CIENKM B KAa4eCTBE OJHOTO W3
BUJIOB IPUTBOPHBIX CHEIOK.

[.®. JJopMUIOHTOB NPUAECPKUBACTCA NAHHOTO IMOAXOAA OTHOCHUTENIBHO
NOHUMAaHUsl TMPaBOBOTO TOJIOKEHUS JeHCTBUM B 00xon 3akoHa. [.O.
JIOPMUZIOHTOB OTME€Yasa, 4YTO CTOPOHBI COBEpIIAs TAKUE CHEIKH, KEJIAKT
HACTYILICHHUS [IOCICCTBHIL, IPOTHBOPEYAIIHX 3aKOHY .

BMmecte ¢ Ttem I'.®. JIopMHUIAOHTOB YTBEPXkKIAJ, YTO CTOPOHBI MOTYT
NOJIYYUTh JKEJTaeMblid pe3ysibTaT 0e3 HapylIeHUss HOpPM IpaBa, He «00Xons
3aKkoH». IIpy 5TOM CTOPOHBI MOIYT YpPEryjJupoBaTh IIyTEM COBEPLICHUS
IIPAaBOMEPHBIX IEUCTBUM.

Crout ormeTuTsh, 4to I'.®. JJopMUIOHTOB yTBEPHKIAT, UTO TAKAs CUTYyaIUs
o0yCIIOBJIEHa TE€M, UYTO 3aKOHOJATEJIbCTBOM IIPEJOCTABISAETCS BO3MOKHOCTb
IPaBOMEPHBIM IyTEM JOCTHYb MPOTHUBONPABHBIE M. Takum oOpa3om,
COBEpLICHUE JACHUCTBUM, HE 3aIIPEIICHHBIX 3aKOHOM, IIPUBOJIUT K Pa3peLICHHBIM
3aKOHO/IATENIECTBOM MOCIEICTBHAM, UTO U SABIIAETCSA 00X0I0M 3aKOHa",

O06x01 3aK0HA — ATO MOHATHE, KOTOPOE UMEET COOMPATENBHBIN XapaKkTep U
UMIUTMLIKAPYET TOJ co0oi 00X0l, Tak Ha3blBAEMOI0, MPEUMYILECTBEHHOTO
mpaBa, o00X0Jl KakKoW-MOO yCTAaHOBJIEHHOMW 3aKOHOM MPOUEAYypbl JUOO

TpeOOBaHMSI.

> BonkoB A.B. CooTHomieHue NpUHLUNA JOOPOCOBECTHOCTH M MNPUHLIHUIA
HEJOMYIIEHUs 37I0yNOoTPeOICHUSI IPABOM B COBPEMEHHOM T'Pa)KIAHCKOM IpaBe
// BectHuk Bonarorpajackoro rocyaapctBeHHOTo yHuBepcurtera. Cepust 5S:
FOpucnpynennus. 2013. No 3.

s

Hopmumonto ['.®. Kiaccudukanuss sSBIEHUN OPUIAYECKOTO OBITa,

OTHOCUMBIX K Clly4asiM npuMeHenus pukuuii. - Kazans, 1895. - C. 86.
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