YK 347.132.6
bzamog A.A.
Cmyoenm
Hayunutii pykosooumens: Kazaxosa U.A.,
K.10.H. O0UeHm
Poccuiickuii I'ocyoapcmeennwtii Coyuanvuslit Ynueepcumem
PASIT'PAHUYEHUE HEIIOUMEHOBAHHBIX U CMEIIAHHBIX
JOI'OBOPOB

Annomayus. B pabome Odemoncmpupyromcsi npobiemvl pazepaHudeHus
HENnOUMEHOBAHHBIX U CMEUWAHHbIX 0020680po8. Tema akmyanbHa no npuduHe
Mo20, YUMo exNce200HO HEeNOUMEHOBAHHblE 002080pbl CMAHOBAMCA 6ce 0o.ee
pacnpocmpanennvimMu. Hecmomps na smo, 00HO3HAYUHO20 3AKOHOOAMENbHO20
omoenenusi 6 Poccuu onu He nonyyunu, ymo eeoem K MHO2OYUCTIeHHbIM
HapyUleHUsiM npas paxcoar 8 ux omuoweHuu. B 3axnouenuu agmop cmamou
oemoHcmpupyem coOcmeenHvlie NpeosloNCeHUs, NpUMeHeHue KOMOpulX Ha
npaKkmuke HNO380aUM CHOPMUPOBAMb NPABOBOE DA3CPAHUYEHUE DMUX O08YX
002080p08.

Knrouesvle cnosa: menoumenosaHmwlii 002080p, CMeUAHHBI 002080p,
napamempuvi HeNOUMEHOBAHHO20 002080Pd, NAPAMEMPbl CMEUAHH020 0020680Da,
NPUHYUN c60000bl 002080pA.

Bgatov A.A,
Student
Academic advisor: Kazakova I.A.
k.l.s, dosent
Russian State Social University
DIFFERENTIATION OF NON-SPECIFIED AND MIXED
CONTRACTS
Abstract. The paper demonstrates the problems of distinguishing between

unnamed and mixed contracts. The topic is relevant due to the fact that annually
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unnamed contracts are becoming more common. Despite this, they have not
received an unequivocal legislative branch in Russia, which leads to numerous
violations of the rights of citizens in relation to them. In conclusion, the author of
the article demonstrates his own proposals, the application of which in practice
will make it possible to form a legal distinction between these two treaties.
Keywords: unnamed contract, mixed contract, parameters of an unnamed

contract, parameters of a mixed contract, principle of freedom of contract.

Ha naHHBI MOMEHT B MIPAKTHKE TPaXTaHCKUX MPABOOTHOIIICHUH BCE YaIe
3aKJIIOYAIOTCA JIOTOBOpa, HempesacraBieHHbie B ['paxkaanckom kojekce (I'K).
[IpyunnHa 3akiaroyaeTcss B TOM, UYTO Ha JaHHOM OJTale pa3BUTUS HAy4dHO-
TEXHUYECKOTO Tporpecca M OOIIECTBEHHBIX OTHOIICHUH, MPEACTaBICHHOTO
TOCYJapCTBOM TIEPEUHSI THUIOBBIX JIOTOBOPOB HEIOCTATOYHO — OHU HE MOTYT
MOJIHOCTBIO OTOOpAa3UTh KENaHUs U MOTPEOHOCTH CTOpoH. B pesynbrare, Bce
OoJbIliee  PACIPOCTPAHCHHUE IOJIYYAlOT CMEIIAHHBIE W HETIOMMEHOBAHHBIC
JIOTOBOPBI, KOTOPBIE CMOTJIM PEIIUTh JaHHYIO npobiemy. Hecmotps Ha 3T0O,
3aKOHOJIaTeIh OTKA3aJCsi BHECTH KOHKPETUKY B 3TH BHJBI JIOTOBOPOB, UTO
pUBEI0 K (POPMUPOBAHUIO MHOTOYHUCIECHHBIX MPOOJIEM, OJHA U3 KOTOPHIX —
OTCYTCTBHE YETKOTO pPa3rpaHMUYCHUs MEXKIAY STUMH jJoroBopamMu. Ha mepBsiii
B3TJIS7] MOKHO C(HOPMHUPOBATh HEBEPHOEC MHEHHE O TOM, YTO KJIACCH(PUKAIIHS
JIOTOBOPA HE SBJISIETCS] BAKHBIM aCTIEKTOM, OJIHAKO, €CJIM HAPYIIEHUS CO CTOPOHBI
KOHTpareHta TpeOyloT cyaeOHOro  pa30upaTenbcTBa, — KiIacCH(PUKAIIUS
CTAaHOBHUTCS OJTHAM W3 DJIEMEHTOB, PEIIAIONINX IO B OJHY U3 CTOPOH. Takum
o0Opa3oM, Tema paboThl UMEET aKTyaIbHOCTh Ha JAHHBIN MOMEHT.

B pabGore ObUM TIPUMEHEHBI CIEAYIOIIUE METOJbl HMCCIIEIOBAHUS:
omnucaHue, 00001IeHue, CUHTE3, ASAYKIIUS U UHAYKIIHS.

B niepByto ouepenp He0OXOAMMO OTMETHUTh, YTO OTCYTCTBHUE JIOCTATOYHOTO
MIPaBOBOTO pa3TPaHUYCHHS HCITOMMEHOBAHHBIX M CMEIIAHHBIX JOTOBOPOB BECT

K HApYIICHUIO TMPUHIIMIIA CBOOOJBI JOTOBOPA, KOTOPBIM Ba)XeH ISl BCETO
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rpaxxaanckoro npasa [3]. Ero HecoOumoieHue BeIeT K OrpaHUYCHHIO IPaXKI1aH Ha
3aKJIIOUYEHHE JIOTOBOPOB, OTCYTCTBHIO YBEPEHHOCTH B 3aIlUTE UX HMHTEPECOB
CYJIOM.

Cornacuo 421 cratbe 'K P®, nuiia umeroT npaBo Ha 3aKIIIOUYEHHE JTFOOBIX
JIOTOBOPOB, BHE 3aBUCUMOCTH OT HUX TMPUCYTCTBHUS WM OTCYTCTBUS B
opHUIIMAIBHOM 3aKOHOJIATENIbCTBE. OTOT acCleKT B IeJdoM  (GopMUpyeT
BO3MOXXHOCTh  3aKJIIOYEHHS] HEMOMMEHOBAHHBIX JIOTOBOPOB, OJHAKO, B
3aKOHOJATEIBCTBE HET Ja)ke OMpelesieHus Takoro joroBopa. CmerraHHbIC
JIOTOBOPBHI YIIOMHUHAIOTCS, OJIHAKO, YETKOTO pa3TpaHUUYCHHS MEXIY HHUM H
HEMOMMEHOBAaHHBIM JJOTOBOPOM HeT. B mTore, 10 cux mop, Kak Cpelud Y4YEHBIX,
TaK U CPEOu CyJlel HET YETKOro NMOHMMAaHMS OTHOCHUTEIBHO TOTr0, KaK BEPHO
pasrpaHuuMBaTh TaKUE JOTOBOPBI, MOKHO JIM CUMTATh CMEIIAHHBIM JOTOBOD, B
KOTOPOM €CTh, KaK MOMMEHOBAaHHAs, TaK U HEIOMMEHOBAaHHAsl YacTh, MOXKHO JIU
HETIOMMEHOBAHHBIA JIOTOBOP OTHECTH K CMEIIAHHOMY WM OH TOJHOCTBIO
yHHTapeH [2].

CToJIb CYIIIECTBEHHOE KOJUYECTBO HEPEIICHHBIX BOIPOCOB BEACT K
HEOJHO3HAUYHOM CyJeOHOM TIpakTHKe. 3adacTyro, 3akirodas (aKTHISCKH
HETOMMEHOBAHHBIN JIOTOBOP, CYJZIbHM, BCIEJICTBUE 3HAYUTEIBHO IMEPErpy3Ku,
YIPOIIAIOT U3YYCHHUE JeiIa, OTHOCS TaKOU JOTOBOP, JTUOO K CMEIIaHHOMY, JTH0O K
IOMMEHOBAaHHOMY, UTO SIBJIICTCS HEBEpHBIM pelienreM [1]. B pesynbraTe, nmpaBa
YYaCTHUKOM JIOTOBOpA YIIEMJISIOTCS, OHH JIMIIAIOTCS HYXXHOH UM CyacOHOM
3aIUTHI.

[To MHeHHMIO aBTOpa cTaThu, MpolJieMa MOXET ObITh peIleHa MyTeM
BHECCHHUS HEOOXOIMMBIX M3MEHEHHM B 3aKOHOJIATENIbCTBO. B mepByro odepenb
HEOOXOJIMMO YCTAHOBUTH, OIPEJCICHUS CMEIIaHHOTO W HENOWMEHOBAaHHOTO
JIOTOBOpA, a TaKXke WX OCHOBHBIC XapaKTepUCTHKU. Tak, aBTOp CTaTbU
npeuiaraeT CleAylNlyl0 TPAaKTOBKY: CMEIIAHHBIM JOTOBOP — BHUJ JOTOBOpA, B
KOTOPOM HaOJIFOJJAt0TCS AJIEMEHTHI MUHUMYM JIBYX MOMMEHOBAHHBIX JOTOBOPOB,

a HEMOMMEHOBAHHBIM — BUJ JOTOBOpPA, B KOTOPOM OTOOPAKEHBI YCIIOBUS, HE
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MO3BOJIAIONIME MPUYUCTUThL €ro K J00My W3 JAPYrMX BHUIOB J0TOBOpPOB. B
pe3yabpTare, CMEIIaHHBIA JOroBOp OylneT pa3doupaTrbCs CyIOM, HCXOHAS U3
AJIEMEHTOB, MPOMUCAHHBIX 3aKOHOJATENIEM IO MOMMEHOBAHHBIM JIOIOBOpaM, a
HEMOMMEHOBAaHHbIE — COTJIACHO OOIMM IpaBwiIaM. JOMOJHUTEIBHO HYXHO
YCTaHOBUTH, YTO, €CJIM OJTHA U3 CTOPOH HE COTJIACHA C KJIACCHU(PUKAIIUEH T0TOBOpa
cyzioM (TIpuMep, 3aKJIF0YeH HEMIOMMEHOBAHHBIM JJOTOBOP, KOTOPBIN CY/Ibsl OTHEC
K OJIHOMY M3 BUJIOB IOUMEHOBAHHBIX ), OHA UMEET MPABO J10Ka3aTh CBOIO MTPABOTY.

ITonBonss wTor, nemaeM BBIBOJ O TOM, YTO Ha JaHHBIM MOMEHT
pa3rpaHUYCHUE CMEIIaHHBIX W HEIMOMMEHOBAHHBIX JOTOBOPOB B POCCHMCKOM
3aKOHOAATEIBCTBE OTCYTCTBYET. Ty NpoOJeMy HEO0OXOJUMO pellaTh, Kak
MOXHO OBICTpee, TaK KakK IMOIMYJSPHOCTh ATHUX JBYX BHUJOB JOTOBOPOB
YBEIMYUBACTCS 10 OOBEKTUBHBIM NpPUYMHAM. ABTOpPOM CTaThbu  OBLIO
MPEIOKEHO CBOE BUJICHHE pelieHus npobiemMbl. Eciau oHO OyneT BBeJAEHO Ha
MpaKTUKe, cdepa CMEIIAaHHBIX W HEMOMMEHOBAHHBIX JOTOBOPOB CTAHET
peryaupoBaTthcs 00Jiee CrpaBeIJIUBO.

Hcnoab3yemble HCTOYHUKH

1. 3neirocteB, E. C. HemoMMeHOBaHHBIM U CMENIAHHBIM JIOTOBOPHI B
cucrteme ['paxnanckoro mpaBa Poccuiickoit @enepanuu / E. C. 3nbiroctes //
Bomnpocs! poccuiickoit rocturun. — 2022, — Ne 22, — C. 168-175.

2. Manuuckuii, M. FO. OcoGeHHOCTH KBamu(PUKAIMK CMEIIAHHBIX U
HEMMOMMEHOBAHHBIX JJOTOBOPOB B MpEINIPUHUMATEILCKOM AesitenbHocTr / M. FO.
Manunckuit / Crynendeckuid. — 2021. — Ne 14-4(142). — C. 29-31.

3. [Ipubnyna, A. B. Orpannuenue cBOOOMbI IOrOBOpa B OTHOLIEHUU
HEIOMMEHOBAHHBIX M CMEIIaHHBIX joroBopoB / A. B. Ilpubnyna // Haydnoe
COOOIIECTBO CTYICHTOB. MeXIuCIMIUTMHAPHBIC ucciaeaoBanus: COOpHUK cTaTe
no marepuanam CXLIII crygeHueckoil MeXIyHapOIHONW HAyYHO-IPAKTUYECKOM
koH(pepentuu, HoBocubupck, 23 wutons 2022 roma. Tom 12 (143). —
HoBocubupck: OOIIECTBO € OrpaHUYEHHOM OTBETCTBEHHOCTHIO «CuOUpcKas

akageMuueckas kaura», 2022. — C. 167-169.

®OPYM MOJIOJABbIX YUEHBIX Ne4(80) forum-nauka.ru



