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AHHoTaums. B cratbe paccMOTpEHBI BOIIPOCHI O TIPaBe 3aKIH04YaTh, U3MCHSITh
U pacTopraTh OpadHbI KOHTPAKT, O TMOCJEACTBUSX JUIsi OpayHBIX JIOTOBOpaM,
3aKJIFOYEHHBIM C HapyIIEHUEM OIpEJeIeHHBIX MpaBui. B cTaTbe paccMaTpuBaeTcs
YCJIOBHUS 3aKJIFOUCHUS, M3MCHEHHS M TpEKpalieHus OpayHOro JoroBopa. ABTOP
JIEJIaeT aKIEHT HA B3aMMOCBSI3b CEMEMHOTO U TPaKJIaHCKOTO 3aKOHO/IATENIbCTBA MPU
PacCMOTPEHUHU JJAHHOTO UHCTUTYTa POCCUIICKOIO MpaBa.

KioueBblie ciioBa. MimyiiecTBo, akTUBBI, JOTOBOP, Opak, CEMEMHBIN KOJEKC,

I'PaKTaHCKUN KOJIEKC.

Abstract. This article examines the right to enter into, modify, and terminate
a marriage contract, as well as the consequences for marriage contracts concluded in
violation of certain rules. The article examines the conditions for entering into,
modifying, and terminating a marriage contract. The author emphasizes the
relationship between family and civil law when examining this institution of Russian
law.

Key words: Property, assets, contract, marriage, family code, civil

code.
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Jns  peryniupoBaHHMsl ~ HUMYIIECTBEHHBIX  OTHOIIEHHH  COBPEMEHHOE
3aKOHOJATENBCTBO COYETAET MMIIEPATUBHBIE HOPMBI. IJTO 03HAYAET, YTO CYNPYTH
MOTYT CaMOCTOSITEIbHO OMPENENATh CBOM HUMYILECTBEHHBIE MpaBa M OOSI3aHHOCTH.
Takue mpaBwia MOTyT JCHCTBOBAaTH Kak BO BpeMs Opaka, TaKk W B CIy4ae €ro
PacTOpKEHUSI, OCOOCHHO €CIM OpaK OKa3ajcsi HECOCTOSIBIIUMCS WJIM HEyda4HbIM
[3,c.123]

B Poccutiickoit deaeparuu pa3BuTHE HHCTUTYTa OpavyHOIO JIOTOBOPA HAYAJIOCh

C IIPUHATUCM JIBYX OCHOBHBIX HOPMATHBHBIX aKTOB, IIPCACTABJIICHHLIX Ha PUCYHKC 2.

4 N

I'paxxnanckuii kogexce Poccuiickoin @enepanuu

Cemeiinblii koaekc Poccuiickoii @exepannu

Pucynok 1 — Kojekcel, periiaMmeHTupyroie OpaqHblii I0rOBOp.

B crartbe 256 I'paxxmanckoro kojnekca Poccuiickoit deneparnuu (qanee — 'K
P®) 3akpernieHsl NpaBOBbIE HOPMBI. 3aKpPEIJIEHHbIE HOPMbBI PETYJIHUPYIOT PEXKUM
COBMECTHOW COOCTBEHHOCTH CYNPYroB Ha HMYIIECTBO, KOTOpoe  OBbLIO
npuoOpeTéHHoe B Opake. J[aHHasi cTaThsi TakXKe MPEAyCMATPUBAET BO3MOXKHOCTb
MU3MEHEHMS 3TOro pexuMa. s aToro cynpyru Moryt opopMHUTh OpaydHbIil JOrOBOD,
B KOTOPOM YCTAaHOBAT HOBBIE YCJIOBHUS, M 3aTEM BHECTU COOTBETCTBYIOIIHE
U3MEHEHHS] B PEKUM COBMECTHOU cOOCTBEHHOCTH. Ha OoCHOBaHWU 3TOro, OTMETUM,
yT0 bpauyHbld JOroBOpP MO3BOJISIET YCTAHOBUTH WHOW TMOPSANOK  BJIAJICHUS,
IIOJIb30BAHUSA W PACIOPSIKEHHUST UMYLIECTBOM, OTJIMYHBIM OT IIPEAYCMOTPEHHOIO
cratbeil 256 'K P®.Takum oOpazom, cratbs 256 'K P® ciykuT OCHOBON st

PEryJIMpOBaHUA HMMYIICCTBCHHBIX OTHOILICHUI Cylpyros, OJHOBPCMCHHO
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MPENOCTaBIsAE WM THOKHM MHCTPYMEHT [IJIi CaMOCTOSTEIBLHOTO YCTaHOBJICHUS
0COOBIX YCIIOBUH B BUJE OpadyHOro joroopa [4,c.10]

[TonsiTue TepMHUHA «OpayHBI JOTOBOP» IOPUAMYECKU 3aKPEIUIEHHO ObUIO H
ycraHoBiieHO B cratbe 40 CemeliHoro kojnekca Poccuiickoit ®enepauuu, e
yKa3aHo, 4YTO «OpayHbId JOrOBOp TMpeACTaBisieT CcoOOM CcorjamieHue JIHil,
BCTYHAIOLIMX B Opak, WIH COIJIALIEHUE CyNpyroB, ONPEACIIAIONiee UMYILECTBEHHbIE
mpaBa ¥ 00s3aHHOCTU CYNPYTroB B Opake u (MJIM) B CIIydae ero pacTOPKEHUS.

Crateéit 40 Cemeitnoro kojnekca Poccuiickoit denepanuu npeaycCMOTPEHO
IOPUIMYECKOE 3aKpeIUIeHne OpayHoro J0roBopa, MPEACTABIAIOMIErO0  COO0M
00CTOSITEIbHOE COTJIAIICHHUE JIUII, COCTOSIINX B O(UIIMATEHOM COI03€, TTOCPEICTBOM
KOTOPOrO  yCTaHAaBIMBAETCA  KOMIUIEKC  IPABOBBIX HOPM  OTHOCHUTEIBHO
pacripefiesieHus MPUHAJICKAIIEr0 CylpyraM HMYIIECTBa, a TAKXKE OINpeeseTcs
MOPSAJIOK pealn3aluy WX B3aMMHBIX UMYIIECTBEHHBIX 00SA3aTENbCTB KaK B MEPHOJ
Opaka, Tak MU TpPU BO3MOXKHOM NPEKPAIIEHHMH CEMEUHBIX IPABOOTHOLIECHUH.
KiroueBoe mnpenHa3HAYEHHWE YKA3aHHOTO HOPUAMYECKOrO aKTa 3aKJII04YaeTcsl B
3a0JJarOBPEMEHHOM ~ YCTAaHOBJIICHMM UETKOrO perjiaMeHTa, perjiaMeHTHPYIOLIEro
MPAaBOBOM PEXKHM COBMECTHO HaKUTOT'O MMYIIECTBA, TEM CAMBIM CO3/1aBasi SICHbIE U
OJIHO3HAYHBIE TPABOBBIC PAMKH, PETYJIUPYIOIIME OTHOIICHHS CTOPOH B cdepe
MMYIIIECTBEHHOI0 000pOTa.

B oTHOmeHMHM WMYyIIECTBA CYNPYroB MPUMEHSETCS PEXKUM COBMECTHOM
COOCTBEHHOCTH, YCTAaHOBJIEHHBIN 3aKOHOM [5,c.58-61].

Tem He menee, Cemelinblii Komexc P® mpemycmarpuBaeT HCKIIOYEHHE U3
ATOr0 TpaBWia, MO3BOJISIA 3aKIH0YaTh OpadHbI JOoroBop. Takoil JOTOBOp MOKET
yCTaHaBJIMBATh MHbIE YCIOBUS OTHOCHUTEIBHO MMYILIECTBA CYNpPYIrOB, OTJIMYHBIE OT
CTaHJapTHOro pexuma. I[lpeacrtaBum cxeMmy, WLUIIOCTPUPYIOIIYIO nporecc

3aKJIIOYCHH A 6paqH0r0 A0roBopa.
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IlesienanpaBjieHHbIH
aKT ,COBEepPIIEHHBIN ¢
eJbI0 MOPOINThH
IIpaBOBHIE
IOCJIeICTBUS

<

CoriaiieHue
Cynpyros

Pucynoxk 2- IIpaBoBas npupoja OpayHoro A0ropopa
Cerogust B Poccuiickoii ®Penepanun HaOMIOgaeTcss 3HAYUTEIBHBIA POCT
HOIYJISIPHOCTH WHCTUTyTa OpayHBIX JIOTOBOPOB CPEAM HACEJIEHHUS, CYLIECTBEHHO
OTIUYAIOIINNACSA OT CUTyallMd TPEBIAYIIUX ACCATUICTHH. [ 'pakmaHCKue OOBEKTHI
IpaB COOCTBEHHOCTH 3HAYUTENIBHO PACIIUPUIIUCH, BKIIOYUB B CE0sl IUUPOKUNA CIIEKTP
HE/IBI)KUMOCTH, 3€MEJIbHBIX YYaCTKOB, IIEHHBIX OyMar, TpPaHCIOPTHBIX CPEICTB U
uHoro wumymiectsa. IIpenmerom  OpadyHOro JOroBOopa MOTYT  BBICTYIATh

HCKIIHIOYUTCIIbHO UMYIICCTBCHHBIC OTHOIICHHA CYIIPYTOB (pI/IC}’HOK 3)

HAmymecTBeHHBIE MPaBa U 00513aHHOCTH CYNPYIOB ,IOANAJAK0IIHE
MO/ 3aKOHHO YCTAHOBJIEHHBIH Pe:KMM HX 001Iero MMyIiecTBa.

Jlpyrue uMylecTBeHHbIe IPaBa U 00SI3aHHOCTH ,KOTOpPbIE
NPUHAAJIEKAT CYNPyraM B CHJIY JIefiCTBUS B TOCYy1apCTBe PeKUMA
rpa:kIaHCKOro 3aKOHOAaTeIbCTBA.

Pucynok 3- [Ipeamer 6pauHoro qoroBopa
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OcHOBHas 1ieJIb MOJIHUCAHHUSI OpayHOro JOroBOpa COCTOMT B H3MEHEHHUH
IIPELYCMOTPEHHOI'O 3aKOHOM pEXHMMa BIIAJICHUS HMYIIECTBOM CYIPYroB IIyTEM
T0OpPOBOJIBHOTO  COIJIACOBAHHS CTOPOHAMH ONPEJECICHHBIX YCIOBUW, MpuAaBas
JIOKYMEHTY CTaTyC JBYCTOPOHHETO cornaienus [6,c. 1-5].

[Toanucanve mNONOOHOTO KOHTPAKTa MPEACTABISIET COOOM JHMYHOE MpPaBoO
KQKJIOM CTOPOHBI, @ HE 00s3aTENIbHYI0 NPOLENYpPY, MOCKOIBbKY 3aKOHOJATEIbCTBO
MO3BOJIAET CyHOpYyraMm CaMOCTOSITEJIbHO pEryJIMpOBaTb CBOM HUMYLIECTBEHHBIC
B3aMMOOTHOIIICHHS, HE YCTaHABIMBas TpeOOBaHUsI 00A3aTEIBHOIO O(GOPMIICHUS.
CorylacHO JOCTUTHYTBIM JIOTOBOPEHHOCTSIM, MY’ M JK€HAa BIpPABE ONPEIECIATh
HOPSAZIOK PACIOPSDKEHUS KaK YK€ MMEIOIMMUCS 00beKTaMH COOCTBEHHOCTH, TaK U
TEMHU, KOTOpbIE TMOSABITCS BIIOCIEACTBUHU. 3aKIIOYEHUE OpavyHOTO KOHTPAKTa
CTAaHOBUTCS aKTyaJbHBIM HE TOJBKO I OOECIIEUEHHBIX CJIO€B HACEJIEHUs, HO TAaKXKe
U JUId TPENCTABUTENEH CpEIHEro Kiacca BBUAY IOBBILIEHUS 4YHUCJA CIIy4acB
pacTopkeHusi Opaka U CTPEMIICHHSI 3alIUTUTh COOCTBEHHbIE MATEpUAIbHbIE AKTHBBI.
HecMoTpst Ha pacmimpeHre NMpakTUKU 3aKIIO4eHHs] OpauyHbIX coriamieHui, cdepa
IIPABOBBIX B3aMMOOTHOIIEHUN OCTAETCSI HEAOCTATOUHO YPETYJIMPOBAHHOM, TOPOKIas
MHOTOUYHUCJICHHbIE IOPUINYECKHEe KOH(MIMKTH U MPOJOJKUTENbHBIE aKaJeMUYECKUe
nebatsl.

XoTs moHsATHE "OpayHbI KOHTPAakT' ONPENENIeHO JIOCTATOYHO IIMPOKO B
POCCUMCKOM IIpaBe, pa3HOIIacus BO3ZHUKAIOT KACATEIBHO €T0 CYTH, COAECPKATEIBHOU
YacTH U HEOOXOJUMOCTH MPUCYTCTBUS MOCPETHUKA MPU 0POPMIIEHUU JOKYMEHTA.

[Io cocTrosiHMI0O Ha TEKYLIMI NEpUOJ,, MHTEpPIpEeTanus YCJIOBHM OpayHOro
COTJIAIICHUs] OCHOBBIBAaETCS Ha (yHIAMEHTAIbHOM MPHUHIUIIE PaBHOIPABUS
YYaCTHUKOB CJI€JIKA M BBIPAKEHHOM MMM COBMECTHOM BOJIM, KaK MPU HAMEPEHUU
BCTYNUTDH B CEMEIHbIE OTHOIICHHUS, TaK U B MPOIIECCE HAXOXKACHUS B Opake.

[Ipunarue I'paxnanckoro koaekca Poccuiickoit ®@epepanuun (I'K P®) u
Cemeitnoro konekca Poccuiickoit ®enepauun (CK P®) B 1995 rony pano
rpakJanaM IpaBO 3aKJioyaThb OpayHbId JOrOBOpP IMpH BCTYIUIEHUHM B Opak.

M3HavyanpHO TIpaBWIa, PETYJIUPYIOIIME BOMPOCHI COBMECTHOM COOCTBEHHOCTH
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CYNpYroB, ObUIM TIOMEIIEHbl HENOCPEACTBEHHO B ['pa’kJaHCKUl KOJEKC, a HE B
CeMeliHBIN, 4TO BBI3BIBAECT OKMBJICHHYIO JIUCKYCCHIO CPEIU IOPHUCTOB U YUYEHBIX O
IPUPOJE U OCHOBAHUAX CYIIECTBOBAHMS OpayHOro JIOrOBOpA.

B HayuHom coobmectBe c(hHOpMUPOBAIUCH TPHU KIIOUEBBIE TOYKU 3pPEHUS
OTHOCUTENBHO MPUPObI OpayHOro goroBopa. IlepBast mo3umusi COCTOUT B TOM, UTO
OpauyHblii  JOrOBOp  OTHOCUTCS ~ MCKJIIOYUTEIBHO K  IPaXJaHCKO-IIPABOBBIM
OTHOLLEHHSIM U PETYIUPYETCS TPAKIAHCKUM IIPABOM.

CTOpOHHUKHM BTOPOIr0 MOJXOJla PAacCMaTpPUBAIOT €ro Kak cyry0o cemeinHo-
IIPaBOBOM MHCTPYMEHT, OTHOCAIIMICA K YUCIY JOTOBOPOB, JIEUCTBYIOIIMX B PAMKax
ceMeiiHoro mpaBa. TpeTbe MHeHHE OO0beAMHSAET 00a MNpeAbLAYLIMX [0AX0/a,
yTBEpKJasd, 4To OpauyHbIi TOrOBOP COYETAET B CEOE AIEMEHTHI KaK I'Pa’KJaHCKOIO,
TaK U cemenHoro npanald,c. 58—61].

CobintoieHre MPUHIUIIOB CEMEHHOr0 MpaBa BAXKHO JIsi NPUMEHEHUS HOPM
rpaxaaHckoro npasa. Cratea 4 CemeniHoro kogekca P@ yka3plBaeT, 4TO OTHOLICHUS
CYNpyroB (MMYIIECTBEHHBIC, JIMYHBIC) PETYIUPYIOTCS TPAKIAHCKUM IPABOM, YTO
TOBOPUT 00 UX KOMIUIEKCHOM Xapaktepe. CyliecTBYeT TakKe W JIpyrue UHTEpEeCHbIe
MHEHHS O I0pUINYECKON MpHpoe OpadHbIX J0oroBopoB. HekoTopeie uccienoBatenu
B CBOMX paboTax OTMEYalT, YTO TaKHE COIJIAIICHUs MPEACTaBIsAIOT COOOM
YHUKQJIbHBIM CHHTE3 JIBYX IPAaBOBBIX HAIIPABICHUM — CEMEWHOrO0 M TPa)KJaHCKOTO
npaBa. Ha ocHoBe mpoBeneHHOro aHanu3a OOJBIIOTO KOJIWYECTBA HCTOYHUKOB
MOCBAILICHHBIE «bpadHOMy JOTOBOpY» 3aTparuBalOT  MPEKJIE BCETO BOIPOCAM
umy1IecTBa. KoTopslii 1€KUT B OCHOBE OpayHOrO COrJAIlCHHS.

B o0miem, Bompoc 0 TOM, Kak MPaBUJIBHO paccMaTpUBaTh OpadyHbIi JIOTOBOD,
JTABHO BBI3BIBAET CIOPBI CPEAM KOPUCTOB. EciM KOpPOTKO, MHEHUS JEHATCA HA TPH
rpynmsl. HEKOTOpbIE CYUTAIOT, UTO 3TO YUCTO CEMEUHOE JIEII0, TaK KaK OH BaXXEH JUIA
OTHOILIEHUH BHYTpHU ceMbu. BTOpas rpynmna BUIUT B HEM OOBIYHYIO IPAXKIAHCKYIO
c/eKy, oOpaliasi BHUMaHue Ha IpaBuia oopmiieHus u caMm 1oroBop. CyliecTByeT U

TPCThA IIO3UIKA, 3aHHMMACMasl TCMHU y‘-IéHBIMI/I, KTO BHUIUT B 6pa‘-IHOM A0roBopce
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FapMOHUYHOE COEAUHEHUE MTPU3HAKOB CEMEMHOr0 M IPaKIaHCKOIO MpaBa, COeANHSISA
o0e¢ Mpe/I0)KeHHBIE KOHIISIIIIHH.

JIOMOJMIHUTENBHO MPOBEAEHHBIM aHaMu3 CyJIeOHONM MPaKTUKU MO3BOJIUII
BBISIBUTh BaKHYIO TEHJCHIMIO: CYJbl IMOCIEI0BATEIbHO MPUMEHSIOT KOHIIEMIIUIO
KOMIUIEKCHON HOPUAMYECKON MpUpOAbl OpayHbIX JOTOBOPOB IMPH PACCMOTPEHUU
pPa3IMYHBIX THUIIOB JIOTOBOPHBIX OTHOIIEHWW. Hame wmccienoBanne mokaszano, Kak
ceiiuac TOJNIKYIOT OpayHbIe IOTOBOPHI C IOPUANYECKON TOUKH 3PEHUS.

N3yuuB permieHus: CyJ0B, Mbl BUJIUM, YTO B OCHOBHOM OHHM PacCMaTpUBAIOT 3TU
COTJIAlIEHUs KaK HEUTO CPEIHEE MEXAY CEMEMHBIMU U Ipa)KJaHCKUMHU JOTOBOPaMHU.
[Tonygaetcsi, 4TO NpU OLIEHKE OpavHOro JOrOBOpPA HMCHOJB3YIOT Cpa3y HECKOJIbKO
MOAXO/J0B. OJTO TOBOPUT O TOM, YTO YXKE€ €CTh HapaOOTaHHAs NPAKTHUKA,
YUHUTHIBAIONIAsl pPa3HbIE CTOPOHBI OTUX corjameHwii. B obmem, mnpakTuka
MOKa3bIBAET, UTO OpavyHbIi JOTOBOP — 3TO OCOOBIN HHCTPYMEHT, KOTOPBIN OepeT uTo-

TO U3 Pa3HLIX ITPABOBBLIX CUCTCM.
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