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IOpuanueckoe mpencraBieHHEe O CYObEKTE€ BBI3BIBACTCA MOTPEOHOCTAMU
IOPUIMYECKON TEXHUKHU, KOTOphIE, B CBOIO O4Yepeab, OOYCIOBIUBAIOTCA
HEOOXOIMMOCTBIO PA3TPAHHYCHHUS HHTEPECOBY.

B cBow ouepenp, JA.M.Meliep nucan: «HezaBuCcMMO OT TOro, HaCKOJIBKO
€CTECTBEHHBIM KaKeTCsl TMpU3HAHHE MPABOCYOBEKTHOCTU, IOPUAMYECKOE JHIIO
ABJIIETCSI CyOBEKTOM IpaBa TOJBKO B MCKIIOYUTENBHBIX CIIydasX M IOITOMY
Bceraa TpeOyeT NpPH3HAHMS CO CTOPOHBI TOCYIApPCTBEHHBIX OpraHos».” Ero
nosuuuio noanepxkuBan A.M.I'ymseB. ° B Teopuu (KUK OPHAMYECKOE JIUIO
npu3HaeTcs (GUKTHUBHBIM JIMIIOM, CO3JaHHBIM 3aKOHOM IS JOCTHIKEHUS
OTPEICTICHHBIX IOPUANYECKUX 11esied. TakuMu CBOMCTBaMU CyOBbEKTa MpaBa, KaKk
CO3HAaHME M BOJS, Ha camMOM Jene oOiajgaer Tonbko uenoBek. OjaHako
3aKOHOJATEeNb, Npecileqys NpaKkTUYECKUe IeJid, MPU3HAET OCOOEHHOCTH
YEJIOBEYECKOW JIMYHOCTH 3a IOPUAMYECKUMHU JulaMu, Borwomaer wux. C
IOMOUIbIO  IOPUAMYECKONM  (UKIMM  CO3JaeTcsl  IOPUAWYECKOE  JIMLIO,
CYILLECTBYIOIIEE TOJIBKO KaK a0CTPAKTHOE MOHATHE.

[Io Bompocy o0 TOM, YTO HWMEHHO WOMJIEKHUT TMEPCOHU(PUKAIMN B
IOPUIUYECKOM JIULE, B TPAKIAHCKOM MpaBe CYIIECTBYIOT pa3Hble MHeHUs. UTak,
A. TynseB, SBISISICh CTOPOHHMKOM TEOpUHM (DHKIMK, OTMETWJ, 4YTO IS
CYIIIECTBOBAHMS FOPUAMYECKOT0 JIMIAa HEeoOXoauM (Qu3nyYecKkuii cyocTtpar, ¢
KOTOPBIM CBSI3aHA HMMYIIECTBEHHAs MpaBocrocobnocts.! J[. AsapeBHd Mox
«repcoHuUKaIMein> uMeNn BBHIY TMNpUaHue B CHUIy (UKIUU KadyecTB
Ye/I0BEYECKO} TMUHOCTH HEKOIl OCHOBE HIIM K€ «CyOCcTpaTy».’

Uro kacaercss MNpaBOCIOCOOHOCTH, TO CTOPOHHUKH JAHHOW TEOpUHU
IPU3HABAJIN CYIIECTBOBAHUE MPABOCIIOCOOHOCTH, HO TOJIBKO B 00JaCTH YAaCTHOTO

npaBa. Tak ke ropuauyeckoe JIMIO HeaeecrnocoOHo. Opuandeckoe nuio, Kak

! LWepweHesuy, Nabpuans Pennkcosmy. YuebHUK pycckoro rpaxkaaHckoro npasa / [cou.] I. ®. WepweHesuya. -
10-e u3g,. - M. : Tun. T-8a W. H. KywHepes 1 K°, 1912. - VIII, 951

2 [.N.Meliep, Poccuiickoe rpaxkgaHcKkoe npaso, yteHue, H.TubneHa v Ko., 1864, c.99.

3 l'ynaes A.M., Pycckoe rpaxaaHckoe npaso. CM6: Tunorp.M.M.Cractonesunya, 1913

4 l'ynses A.M., Pycckoe rpaxaaHckoe npaso. CM6: Tunorp.M.M.Cractonesuua, 1913

ypHan rpaxaaHcKoro 1 yrosioBHoro npaea. MagaHue Metepbyprckoro topuanyeckoro obuecTsa.
KHura |, AHBapsb - CM6.: CeHaTcKaa Tunorpadua
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YTBEPKIAIu CTOPOHHUKH 3TOM TEOPUH, HE MOXKET MMETh CO3HAHUSA U BOJIA W,
CJIEIOBATENIBHO, JEECIIOCOOHOCTb.

B a0l KOHLIENIIMK NOJTydnsIa cBoe 0OOCHOBAaHME UJEsl O HEOOXOIUMOCTH
rOCyJIapCTBEHHOTO KOHTPOJISA, KaK 3a CO3JaHHEM IOPHIMYECKOTO JINIA, TaK U 34
JESITEIBHOCTBIO €10 OPTaHOB YIIpaBieHUs. YTO MOXKHO HaOJI0JaTh HA IPAKTUKE B
10T mnepuon. OgHUM U3 NEPBBIX IOPUAMYECKHUX JHIL Poccuiickoil ummepun
asisieTcsa co3ganHoe [letpom Benmnkum «Poccuiicko-amepuKkaHcKass KOMIIAHUS,
CO3/IaHHAs KaK JJIsl MOJTy4YEeHUs IpUOBLIN, TaK U Ui Pa3BUTHUS PYCCKUX KOJIOHUN
Ha Assicke. ['ocynapcTBo oTBeuasno mo 06s;3aTeIbcTBaM KOMIIAHUH.

[IpeacraButenu Teopu (UKIMU YTBEPKIAIU YTO, OPUAMYECKHE JHIA
MOTYT BO3HUKAaThb TOJIBKO B pPa3pElIMTEIIBHOM IOPAJKE WM B IOPSAAKE
JIETANIbHOTO MTPU3HAHUSA JJI1 HEKOTOPBIX KaTEropuid. A pa3peImTeNbHbIN TOPSI0K
IIPEANoIaraeT CO3JaHue HOPUAUYECKOrO JIMIA HAa OCHOBE pa3pelICHUs OpraHa
rOCyJapCTBEHHOM BJIACTH.

Hanpumep, co3maHne KOMMEPYECKOTO KOPIIOPATHBHOTO HOPUAMYECKOIO
muna «Pycckass ToproBas komnanus B KoHCTaHTMHOIIOJNE», CO3ZAHHOIO IIO
YaCTHOM HHUIMATHBE M ¢ paspemieHuss Cenata B cepeanHe 18 Beka. A
BIIOCJIEZICTBUH, IOCJIE€ OMyOJiMKOBaHUs MaHudecta Anekcanapa I, B koTopom
ObUIM  KOHCOJMJIMPOBAHBI aKIMOHEpHble oOOIlecTBA U BBEIEHbI HOBBIC
OpraHU3allMOHHO-TIPaBOBbIe  (OPMBI:  TIOJHOLEHHBIE  TOBapHIIECTBA U
KOMMAaH/IMTHbIE TOBAapHILECTBA, KOMIIAHUU CO3AABAINCHh OYKBAJIBHO IO BOJIE
rocyaaps.

IOpugnueckoe MO B 3TOM  TEOPUM  PACCMATPUBAETCS  Kak.
«CYIIECTBYIOIIAsi B PEAIbHOCTU», & HE BOOOpakaeMblii CYOBEKT MpaBa, 0COOBIN
COLIMAJIBHBI OpPraHU3M CO CBOEW BOJIE€H, HE CBOAMMBINA (UTO OBLIO XapaKTEPHO
JUIs TeOpuH (PUKIIMHK) K BOJIE COCTaBJSIOMMX ero jmi. Tak, A.A. IlokpoBckuit
nucan: «lOpuanyeckoe MO HE €CTh HEUYTO MEpPTBOE M OE€3’KM3HEHHOE, OHO

ABIIAETCS, HAIIPOTUB, HEKOM )KUBOU KJIIETOYKOU COLIMATIBHOTO OpFaHI/IBMa».6

6 MokpoBckuit N.A. OcHoBHble Npobaembl rpaskaaHckoro npasa. Metporpaa, 1917
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Takum oOpa3zom, OYEBUIHO, YTO OOMICTIPUHSITON TOKTPUHBI IOPUINIECKOTO
JUIa B HAyKe TPaKIAHCKOTO TpaBa B JOPEBOMIOIMOHHOW Poccum HE OBLIO.
TepMUH «IOpUIUYECKOE JIUI0» B 3aKOHOJAATEILCTBE BIIEPBBIE MOSIBUICS B CTaThE
80 OcHOBHBEIX 3aKOHOB m3gaHms 1906 r., a MO0 3TOro B 3aKOHE, €CTCCTBCHHO,
MIPOBOAMIIOCH Pa3IMire MEXAy GU3UYECKUMHU U IOPUANYCCKUMH JHUIAMU, a JJIs
BTOPOI'0 Ja)e€ CYILIECTBOBAJ CIICHMAIbHBIA TEPMUH «COCJIIOBHUE JIUI», HO B 3aKOHE
KOHKPETHO HE  YINOMHHAIOTCs  opuandeckue Jymna.  CylllecTBOBaHHE
IOpUJIMYECKUX JIMIT B TMpaBe JOPEBOJIOIMOHHONW Poccuu ObUIO TpU3HAHO
IIPAKTUKOM, B  YAaCTHOCTH, IPAKTUKOW ['pakIaHCKOro KacCalOHHOIO
nenapramedTa [lpaButenscTByIOIIETO ceHaTa. TakuM o0pa3oM, JIOKTpHUHA
IOpUIMYECKUX JinI, npuHsaTas CeHaToMm, Oblla ocHOBaHa Ha crathbe 698 Cpoja
3aKkOHOB (4acth 1 Toma X), KOTOpas JHUIIb KOCBEHHO IMpH3HABaJla €ro
CYIIIECTBOBAHHE, TOBOPS O CYOBEKTaX, KOTOpbIE MOTJH MNpHOOpEeTaTh IpaBa
cOOCTBEHHOCTHU. TeOopeTHYEeCKHUE IOJOKEHHUS O IOPHINYECKOM JIMIIC BIICPBHIC
O BocTpou3BeieHbl CeHaTOM B PElIeHUU Mo Jeny TkauyykoBa ¢ OOIIECTBOM
KPECThsIH BUTHHCKOM BOJIOCTH. !

Te3ucel 2TOr0  pemIeHUsT YacTO  HUCMOJb30BAJIUCh B IPAKTHKE
Kaccammmonnoro aenapramenta IIpaBsmiero Cenara: «Opuaudeckoe JIMIO - 3TO
CyOBEeKT TpaBa, HE VYKIAJBIBAIOIIUHCI B TMOHATHE (HU3WYECKOTO JIUIIA.
HOpuandeckue nuia MosBISIIOTCS UCKYCCTBEHHO, C pa3pelieHrs KOMITETEHTHBIX
OpPraHoB, JJIsl JOCTHUXKECHUS OINPEICICHHBIX LIEJICH.»

CrnenoBaresibHO, HOPUAMYECKOE MOXKET BJIQJETh BCEMU TEMH IIpaBaMu,
KOTOpbIE HEOOXOAUMBI €My [JIsi JOCTHXEHHsS €ro oco0oil 1enu , M, Kak
CJIIEJICTBUE, ATH IIpaBa OIPEICISIOTCS aKTOM, KOTOpPOE€ CO37aeT M IPU3HAET
CyIllECTBOBaHME ropuaudeckoro nuua. Jlroboe aeiicTBUE HOPUAMYECKOrO JIUIIA,
HamnpaBJICHHOE Ha JOCTWKEHHUE IICJIM, BBIXOAAIIECH 3a paMKH TOM IIeJId, paju
KOTOPOM OHO CYHIECTBYET, HE MOXET CUMTaThCid 3aKOHHBIM, TaK Kak
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’ Pewenne ot 1880 r. N 246.
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Cpenn OCHOBHBIX XapaKTEPUCTHUK IOPUIUYECKOTO JIMIA, BBIIEISEMBIX Ha
OCHOBE  TOJKOBAaHUS  POCCHUHCKOTO  3aKOHOJATENbCTBA,  OOJBIIMHCTBO
MCCIIEIOBATENEH BBIJICISIIIN: CAMOCTOSITENIbHOE Y4aCTUE B MPABOOTHOIIEHUSX OT
CBOEr0 MMEHH; HAJIIMYME MMYILECTBA, OTIMYHOTO OT HMMYIIECTBA €r0 YJICHOB
(MMYIIIECTBEHHAs] HE3aBHCHMOCTD); OCYILECTBIICHUE NEATEILHOCTH 4Yepe3 CBOU
opranbl (IpUIEPKUBASACH MPUHATOM B TEOpUM (PUKIUU IOPUAMYECKOTO JUIA
TEPMUHOJIOTHH - MPEACTABUTENIN); MECTO JKUTEIbCTBA, OTIMYHOE OT MECTa
KUTEIHCTBA €r0 YJICHOB; JETHUTUMHOCTH (BO3MOXKHOCThH BBICTYNATh B KaueCTBE
UCTIIA U OTBETYMKA B CYJIE).

Cnengyer OTMETUTbH, YTO 3T NPU3HAKKA ObUIM J1aHbl YYEHBIMU B CBSI3H C
pacCMOTPEHHEM IPU3HAKOB TOBAPHUIIECTBA KaK IOPUIMYECKOTO JIMIA B
COOTBETCTBUM C 3aKOHOAATEIBCTBOM TOTO BPEMEHH U ObLIM C(HOPMYIUPOBAHBI
KaK 3HaKd pas3iuyMs MO OTHOLICHHIO K (U3WYecKuM Juuam. Psjg aBTopos, B
OoJbIlIEH CTENEHU NPUICPKUBAACH MPEICTaBICHUNA PEATMCTHUECKONM TEOpHH,
TAaKXE€ BBIACIWIM TAaKWE€ MNPHU3HAKK, KAK HAJIWYUE CAMOCTOATEIBHOW IIENH
JEATEIIBHOCTH Y FOPUANYECKOIO JIUIA, KOHKPETHOW OpraHM3allid U MMYILIECTBa
HEO0OXOAUMOTrO JJIsl JOCTUKEHUS ITOU LIETH.

NHCTUTYT IOpUAMYECKOrO JHMLA IOCTEIEHHO JBOJIOLUOHUPOBAI IO
BJIMSIHUEM JICHMCTBYIOIINX IPABOBBIX HOPM C YYE€TOM MEHSIOIIUXCS YCJIOBUU. B
ueiaoM 3(QPEKTUBHOCTh ACSITENBHOCTU IOPUANYECKUX JIUI B JTOPEBOIIOIMOHHON
Poccuu 6p11a BICOKOH, 0cOOEHHO BO BTOpOii mojoBuHe XIX - Havane XX BEKOB.

Takum oOpa3oM, MOXHO YTBEpXKAaTb, YTO B KaKOW-TO CTENEHU
CYILIECTBOBAHHME HOPUAMYECKOr0 JHIAa B JOPEBOJIOLMOHHON Poccum He Obuio
HaIIPSIMYIO CBSI3aHO C €r0 3aKOHOJATENIbHBIM 3aKkperuieHneM. IOpuanueckoe aumno
NPOSIBISIO ce0sl B <« KUBOM», «AKTyallbHOM» TIpaBe, a PETUCTpalus ero
CTPYKTYphl M  TPHUHLMIOB  JIEATEIbHOCTH  CUMTAjJach  OOIECTBEHHBIM
npaBoTBOpUeCTBOM. Paznuunbie (OpMBI IOPUAWYECKUX JIUI KaK CyObEKTOB
MPEANPUHUMATENHCKON ACSITENIbHOCTA UMENH CBOU OCOOEHHOCTH, CBOM OCOOBIE
(GYHKIIMM B SKOHOMHUYECKOW JKHU3HHU CTPaHbI, a yCIEIIHOE Pa3BUTHE IKOHOMUKU

OBLJIO 00YCIOBJIEHO UMEHHO TAPMOHUYHBIM COYETAHUEM BCEX (POpM.
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