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B cootBerctBuu ¢ u. 1 cT. 1 u ct. 2 Koncruryuuu Poccuiickoit @eneparuu
(manee Konctutyrus PCID)1 Poccust siBisieTcst MpaBOBBIM TOCYIApPCTBOM, TJIC
BBICIIIEH 1IEHHOCTBIO SBJISICTCS YEJIOBEK, €0 IpaBa U CBOOOIBI.

Ha nam B3risia, pa3BuTOE MpaBOBOE rOCY1apCTBO MOKET CYILECTBOBATh MPU
OJIHOM BaXHOM YCJIOBHHM - TpH (PYHKIIMOHHPOBAHUHU TPAKIAHCKOTO OOIIECTBA,
KOTOPO€ COCTOUT W3 OOIIECTBEHHBIX HWHCTUTYTOB, ACHCTBYIOIIMX HAa OCHOBE
CaMOCTOSITEILHOCTA M HE3aBUCUMOCTH OT TrocynapctBa. Ilpu 3ToM pasButue
I'PaKJIAaHCKOTO OOIIECTBA 3aBUCHUT OT YPOBHS Pa3BUTHS €r0 HHCTUTYTOB.

MpbI cunTaem, 4TO B KOHKPETHBIX MHCTUTYTaX YK€ OTPAKECHBI UX MPU3HAKH.
Hanpumep, HHCTUTYT OTEYECTBEHHOM aJBOKATYphl OTOOpakaeT TaKOW IPHU3HAK
I'PpaXKJIaHCKOTO OOIIEeCTBa, KaK IPaBOBYIO 3aIIMINCHHOCTh IpakaadH. HeoO6xomaumo
0oJiee MoapPOOHO OCTAHOBUTHCS HA JAHHOM BOIIPOCE.

[IpaBoBas 3alIUIIEHHOCTh SBJISIETCA OCHOBOIIOJIAralolMM HayajoM B
JIEMOKPATUYECKOM TOCYJIapCTBE U 3aKJIOYAeTCsl B TOM, YTO IpaBa TpakJaHUHA,
ero cBoOOJBI, a TaKXKe HX 3allUTa MPHU3HAKOTCA TOCYJapCTBOM HaWBBICIIEH
IIEHHOCTBIO.

PaccmarpuBaemoe moHsITHE pa3HOOOpPA3HO MO CBOEMY COJEPKaHHUIO, HO, B
MIEPBYIO OYepe/ib, B aBaHTap/Ie CTOMT HallMOHAJIbHAS HOPMaTUBHAs MpaBoBas 0a3a,
r7Ie HAXOJUT CBOE OTpaKeHUE MPUHIIMIIBI BEPXOBEHCTBA MPaB U CBOOO] Ipak/aH,
B paMKax KOTOPBIX U JICMUCTBYET MPUHIIUI MPABOBOM 3aIUILIEHHOCTH.

Hanpumep, kak Mbl paHee yxe yka3zaiv, B OCHOBHOM 3aKOHE HAaIlleTo
rocyJIapcTBa 4YeJIOBEK, €ro MpaBa U CBOOOIbI MPU3HAIOTCS HAUBBICIIEH IEHHOCTHIO
U 0053aHHOCTh MO MX 3alUTe BO3JIOKEHA Ha TOCyJapcTBO. B mocnemyrommx
ctathsix 46 u 48 Koncturynuu PD mMbl HaX0AUT CIOCOOBI 3aIUTHI TPAKIAHCKUX

paB uepe3 oOpalleHUEe B CyJ U MEXIOCYAApCTBEHHBIE OpraHbl, a TAKXKE 4epes3

! Koncrurynmst Poccmiickoit denepanmu: npuHsTa BCEHApOJHBIM rojiocoBanueM 12 nekabps 1993 r. (c ydyerom
TIOIIPABOK, BHECEHHBIX 3aKkoHaMu P® o momnpaskax k Koncturymm PD ot 30 nexabps 2008 Ne 6-DK3, Ne 7-OK3; ot 5
¢espanst 2014 1. Ne 2-OK3, or 21.07.2014 Ne 11-®OK3, ot 14.03.2020 Ne 1-®K3) // Poccuiickas razera. 1993. 25
nekabps; 2009. 21 staBapst; 2014. 7 desp. 2020. 04 mroo.
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MOJTy4eHUE KBATU(PUITUPOBAHHON FOPUINYECKON TTOMOIIHN, (PYHKITHIO 10 OKa3aHUIO
KOTOPOM OCYIIECTBIISIET U UHCTUTYT aJABOKATYPHI.

Hrtak, o603HauuM oImpejerieHne MHCTUTYTa aJBOKATyphl. AJBOKartypa -
BOXHEHIINN MPaBOBOM HWHCTUTYT JIOOOrO TOCYAapcTBa, CTOSIIMM Ha 3alluTe
OCHOBOTIOJIAraoIIMX MpaB rpaxaaH U UX 00bETUHCHH.

Cornacno ct. 1 1. 1 ®eaepanpHoro 3akoHa «O0 aIBOKATCKOM ACATEILHOCTH
u anBokatype B PO» ot 31.05.2002 Ne 63-D3 (pen. ot 02.07.2013) (manee - 3akoH
06 amBOKaType)?, aJBOKATCKOI ESTEIBHOCTBIO SIBISICTCS KBAIM(HIMPOBAHHAS
IOpUINYECKas TIOMOIIb, OKa3biBacMasi Ha TPO(ECCHOHATHLHON OCHOBE JIUIIAMH,
MOJYYUBIINMU CTaTyC afBokaTa. CTOUT OTMETUTh, UTO aJIBOKATCKAs ACSATEILHOCTD
HE SBJISIETCS MPEAIPUHUMATEIBCKOM.

B cootBerctBuu ¢ m. 1 cT. 3 3akoHa 00 agBOKaType, aJBOKaTypa SBIISACTCS
WHCTUTYTOM TPaXIAHCKOTO OOIIECTBA, HE3aBHUCHUMBIM OT TOCyJapcTBa, U HE
BXOAUT B CHCTEMY TOCYAApPCTBEHHBIX OPraHOB BJIACTH WJIM OPraHOB MECTHOTO
camoymnpaBieHusa. MHCTUTYT aABOKATYPhI MPEIOCTABISICT IpakJaHaM 3allUTy HUX
npaB U CcBOOOJ, a peanu3yeTcs JaHHas rapaHTUs Yepe3 UYJICHOB aJBOKATCKOTO
coobmiecTBa (aABOKAaTOB), B CBA3M C 4YE€M pPACCMATPUBAEMBI WHCTUTYT HMEET
BBICOKOE 3HAYCHHE B COJICHCTBUU COOJIIOICHHUS MPABOIIOPSIIKA M 3aKOHHOCTH.

HecmoTtpst Ha CBOIO HE3aBUCUMOCTh M CAMOCTOSITEILHOCTh OT TOCYAapCTBa,
aJBOKATypa, Kak M J000M Ipyroi MHCTUTYT TPaKIAHCKOTO OOIIEeCTBa, HYKAaeTCs
B TIPaBOBOM pETyJIHpOBaHUU. BMmecte ¢ TeM HEoOXOIUMO BCErjaa CIEIuTh 3a
OaJlaHCOM CTENEHU BMEIATENIbCTBA B PEryJUPOBAHHUE aJIBOKATYpPbl CO CTOPOHBI
rocyJapcTBa ¥  BHYTPUKOPIIOPATUBHOTO  PETYJIUPOBAHUSI  aJBOKATCKOIO
coobmectBa. VMEHHO poib TaKOro HOPMATHBHOTO  TPABOBOTO  aKTa,
COBMECTHBIIETO B ce0€ MPaBOBOE PEryJMpOBaHME, KaK Mbl CUMTAEM, OTBEJCHA
3akoHy 00 aJBOKaType.

N3y4nB HOPMBI BBILIEYKa3aHHOTO 3aKOHA, Mbl MOKEM MPUUTU K HEKOTOPHIM

BBEIBOJIAM.

2 Oenepanprbiii 3akoH 0T 31.05.2002 Ne 63-®3 "OO amBOKaTCKOW AEATENHFHOCTH M ajBoKatype B Poccuiickoit
®Oeneparmu''// Poccuiickas raszera. 2002. 5 uroH.
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1) B nanHOM 3aKOHE MBI HallUIM 3aKPEIUICHUE MHCTUTYTA aIBOKATYPhl KaK
UHCTHUTYTa TPAsKJAHCKOTO 00IIeCTBa.

2) 3akoHOJATENIbHO 3aKpeIUIeHbl TPEOOBAaHMS K aJBOKATaM, Kak K JIUIaM,
OCYIIECTBISIONUM MPO(HECCHOHATBHYIO OPUAMYECKYIO IOMOIb, YTO JeNiaeT
3aIMTY MPaB U CBOOO IpakiaH e 6osee 3GpHEKTUBHOM.

3) B mnpuBenéHHOM 3aKOHE pErJIAaMEHTHPOBAH KakK TMOPSIOK MOJYyUECHHUS
cTaTyca aJBOKaTa, TaKh OpraHu3alus aJBOKAaTCKOW JESATEIbHOCTA U aJBOKATYPHI.
[logoOHasi pernaMeHTalus CTaBUT aJIBOKATCKYIO JEATEIbHOCTh B  CTPOIO
ompeeEHABIC TTPABOBBIE PAMKH, YTO TO3BOJISIET OTHOCHTHCS K HEM ¢ OOJBITUM
JIOBEPHUEM.

Kak u nro6oii apyrol MHCTUTYT TPa)xJAaHCKOTO OOIIECTBa, aJBOKATypa
MMEET CBOM MPOOJIEMBI B JIEATEIILHOCTH. B mepByto ouepean, 0AHOM u3 mpodiaemM
SBJIIETCS BOMPOC NMPOoheCcCUOHATBLHOM STUKH aJIBOKATOB.

B nHamem rocynmapcTtBe  AESATEIBHOCTh  IOCIEOHUX  IOABEPracTcs
peryJMpoBaHMI0 Kak 3akoHOM 00 ajBokarype, Tak u  Kojekcom
npodecCHoHaNIbHOM ATUKH aJBOKaTa (jasee - KHQA)3.

B KIIDA 3ak0H U HPAaBCTBEHHOCTh CTABUTCS MPEBBINIE BOJH JTOBEPUTEIIS.
Bmecte ¢ Tem Heab3sd HE OTMETHTh, 4TO mnojoxkeHus KIIDA saBiasiorcs
JIEKJIApAaTUBHBIMU M HE OTHOCSTCS K MPaBOBbIM HOopMaMm. OIHAKO 3a HapyIICHHE
HopMm KIIDA agBokarel MOryr ObITh  MOABEPTrHYTHl  AUCIUIUIMHAPHON
OTBETCTBEHHOCTM C NPUMEHEHHEM  B3bICKAHMH B  BHJE  3aMEYaHUS,
NpEeAYNPEKICHNUS WIK JIMIIICHUHU CTaTyca aJBoKara.

B 3TOM MOMeHTe mosiBIsieTcs riaBHas MpoOJieMa, MOCKOIbKY B 3aKOHE MBI
HE HaWIEéM TMOHSATHUS, KaK <«JIMIICHHE CTaTyca aJBOKaTa», NPU 3TOM HMEETCS
dbopMyaMpoBKa B BHJE «IPEKpalleHUsi cTaTyca ajJBokaTay. Tem cambIM
3aKOHOJATeIh  BOOOINE HHUKAaK HE TOBOPUT O  JUIMTEIBHOCTH  MEphI

I[HCHHHJIHHapHOﬁ OTBCTCTBCHHOCTH, KaK «JIMIICHUC CTATyCa aJIBOKATa».

3 Kozekc NIpo(heCCHOHAIBHOM ITUKH aJBOKAaTa NMPUHAT IepBbIM Beepoccuiickum cheznoM ansokatos 31.01.2003) (¢ n3m.
u jom. ot 22.04.2013) // Poccuiickas razera. 2005. 5 OKT.
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Taxum 00pa3oM, TUIIEHHBIN CBOETrO CTaTyca y:Ke OBIBIINI aJBOKAT BIOJHE
MO’KET BHOBBH MOJAaTh JOKYMEHTHI Ha CJady KBaJU(UKALHMOHHOTO SK3aMeHa U B
IIOCJIEYOIIEM IIOBTOPHO MOJYYUTh CTAaTyC aJBOKaTa, 4TO, 10 MHEHHUIO HEKOTOPBIX
UccliefioBaTeneil, CTaBUT IOJ BOMNPOC MNpOo(ecCHOHANU3M M HPaBCTBEHHOCTb
a/[BOKaToB",

B 3akoHOmAaTenbCcTBE MBI HE MOXKEM HAWTH OTBETA O BO3MOXHOCTH
BOCCTAHOBJICHMsI CTaTyca aJBOKaTa.

B cyneOHOI mpakTuke Tak K€ OTCYTCTBYET €AMHOOOpaszue MO JaHHOMY
Bonpocy. Tak, B OAHHM CyJAbl TOBOPAT, YTO OHU HE HAJEJECHbI MOJHOMOYHSIMH 10
U3MEHEHUI0 Mepbl AUCHUIUVIMHAPHON OTBETCTBEHHOCTH, IOCKOJIBKY TOJBKO B
KOMIIETEHITHIO a/JBOKATCKOTO COOBIECTBA BXOIMT Pa3pellieHNe JAHHOTO BOMPOCa”.

Hpyrue cyabl, YyKa3blBas, UYTO IMpaBO BbIOOpa KOHKPETHOM Mephl
JUCLUUIUIMHAPHON  OTBETCTBEHHOCTH [UISl  aJBOKaTa IIPUHAJUIEKAT Opray,
OCYLIECTBIISIOIIEMY THCHUINIMHAPHOE IIPOU3BOICTBO, BMECTE C TEM JAIOT OLICHKY
COPa3MEPHOCTH IPUMEHEHHOM CAHKITMI 1 TSHKECTH COXSHHOTO aIBOKATOM .

Tem cambIM, KOHCTATHUpPYS, MOKHO CKa3aThb O HAJIMYUU HEOOXOAMMOCTH B
CO3JaHUM €IUHBIX HOPM JJIA MPEKPALIEHUSI 1 BOCCTAHOBJIEHUS CTaTyca aJiBOKaTa.

Hekortopsle nccienoBareny 0TMEYArOT, YTO B HALLIEM FOCYJapCTBE IPaXKaaHe
OTHOCATCA K aJBOKaTaM Kak JenbliaMm, JEUCTBUS KOTOPBIX HalpaBJICHbl Ha
coOcTBeHHOE oboranieHue. Bmecre ¢ Tem, no HalleMy MHEHHIO, B OOJIbIIEH cBOEH
YacTH, aJJBOKATHI 3alIMILAIOT paBa U CBOOOBI IPaX/1aH, TEM CAMbIM OXPaHSIOT U
HOpPMBI TIpaBa, W OOILIECTBEHHbIE YCTOM OT mpou3Boja. Ha ocHoBaHuu
BBIIIEU3JI0)KEHHOTO MOXHO KOHCTAaTHUpPOBaTh, YTO aJIBOKAT JIEWCTBYET KaK B
MHTEpecax TPaKJAHCKUX M IOPUIWYECKHUX JIMI, TaK U B TOCYIAapCTBEHHBIX U

OOLIECTBEHHBIX UHTEPECAX.

*Cm.: Yammn A H. Anoxkarypa B Poccun. M.: Jleno u Cepsuc, 2018. C. 104.

® Pemenue COBETCKOTO paiionHoro cyna r. Yensbuncka ot 26.02.2019 [OnextpoHHBIN pecypc]. Pexum nocryna:
https://sudact.ru/regular/doc/JQIwZjRz7hWm/?regular-txt=o+BoccraHoBneHnu+craTyca+aapokara&regular-
case_doc=&regular-lawchunkinfo=&regular-date_from=&regular-date_to=&regular-workflow_stage=&regular-
area=&regular-court=&regular-judge=& =1601004702524&snippet pos=46#snippet (nata obparenus: 12.11.2020).

® Permenne ChIKTBIBKapcKkoro ropozckoro cyzaa Pecrybmukn Komu or 15.10.2019 mo rpaxknaHckomy nemy Ne2-
8345/2019. ApxuB ChIKTBIBKapcKOTo ropozackoro cyna PecryOmikn Komu.
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CrnoxxuBImecs: B 00IIECTBE CTEPEOTHUITHI O IIMHU3ME aIBOKATOB CBSI3aHBI C
HHU3KOW MpPaBOBOW KYJBTYpOW M IPABOBBIM CO3HAHMEM HaceleHusd. B cBsa3u
perieHue 0003HAYEHHOM TMPOOJIEMBbl BUAUTCS B TMOBBIIICHUH TOCYAapCTBOM
oOIIEero ypoBHS MPaBOBOW KYJIBTYPHI CPEIU TPaKIaH, a TAKKE ydacTHE CaMOTO
aJIBOKaTCKOro OO0IIecTBa B TMOBBIIICHUM CBOETO0 AaBTOPUTETA U MPECTUXKA
npodeccun ajiBokara.

3akoHOAaTeNb  MPEANPUHUMAET  HEKOTOPHIE  TOMBITKH  BBIIIOJHUTH
BBILICYKAa3aHHbIC TIOCTABJIEHHbIE 3a1auyd. [IpumepoM TOMy CIIyKUT NpPHUHSATHE
®enepanpHoro 3akoHa ot 21.11.2011 Ne 324-®3 «O OecrnaTHON IOpUINYECKON
nmomo1u B Poccuiickon CDez[epauHH»7.

Cpenu 1enedt yka3aHHOTO 3aKOHA 3HAYUTCS CBOOOIHBIA JOCTYyN K
IOPUIMYECKON MOMOIIM U CO3/IaHUE YCIOBUM JUIsl OCYIIECTBICHHS MPAB U CBOOO
rpaXkKJaH, 3allUThl UX 3aKOHHBIX MHTEPECOB, MOBBIICHUS YPOBHS COLMAJIbHOU
3alMIIEeHHOCTH. 110 cyTH peanmusanmen JTaHHOrO 3aKOHA Ha MECTax 3aHUMAKOTCS B
TOM YHCJI€ U TMPEACTaBUTEIN aJBOKATCKOIO COOOILIECTBA, MOCKOIBKY B CT. 15
aJIBOKAThl 3HAYaTCid KaK CYOBEKTHI OKa3aHUs OeCIUIaTHOM KBadu(UIIMPOBAHHOM
FOPUANYECKON TTOMOIIH.

XoTenock Obl OTMETUTH, YTO TIOJIOKEHHS JAHHOTO 3aKOHa MPEXJIEe BCEro
HampaBjeHbl Ha HauOoJiee HE3aNIUIICHHYI0 YacTh HACeNeHHUs, KOoTopas
npeacTaBiacHa B ¢T. 20 Kak KaTEeropuu rpaxkaH, UMEIOIIUX MPaBO Ha MOJTy4YEHUE
OecriaTHOM IOPUIMYECKON TMOMOIIHM. TeM caMbIM TOCYJapCTBO TBITACTCS HE
OCTaBUTHh 0€3 MPABOBOM MOJACPKKU TpaxkaaH, KOTOpPble B HEM HYyXAaloTCs, a
aJIBOKaTCKOE COOOIIECTBO COACHCTBYET B peaau3aliy MOCTABIECHHOM LIeIH.

MsbI monaraeMm, 4TO ypOBEHb Pa3BUTOCTM MHCTUTYTa aJBOKATypPhl - 3TO
MOKa3aTellb YPOBHS 3aKOHHOCTH B OOILECTBE U COOJIIOJICHUS MpaB IpaxiaH, a B
KOHEYHOM HUTOTE - YPOBEHb PEATBHOU JIEMOKPATU3ALU Y.

HecoMHeHHO, YTO WHCTUTYT aJBOKAaTyphl, Kak H JIIOOOH WHCTUTYT

rpaxxagaHCKOIo 06H_ICCTBa, AOJDKCH OCHOBLBIBATHCA Ha CaMOPCTYJIUMPOBAHHWH, YTO

" ®enepanbubiii 3akon oT 21 Hosbps 2011 r. N 324-03 "O GecrnatHoil oopuamdeckoil momomy B Poccuiickoii
®eneparun” // Poccuiickas razera. 2011. 23 Hos0.
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BOOOIIIE CIeAyeT U3 MPU3HAKOB HMHCTUTYTOB TPa)XJAAHCKOTO OOIIECTBA ampHUOPH.
Bmecte ¢ TeM cO CTOpOHBI TOCYyAapcTBa HEOOXOAMMO CO3JaHHE YETKOTO
MPaBOBOTO TOJISI, B TPAHMUIIAX KOTOPOro OYIET OCYLIECTBISATHCA NESITEIbHOCTh
a/JIBOKATOB, C HEOOXOAMMBIMU YCIOBUSIMU M OTPaHUYCHHUSIMH, OOS3aHHOCTSIMU U
OTBETCTBEHHOCTHIO. TOJNBKO MPHU JTAHHBIX YCIOBHUSIX BO3MOXKHO COOJIIOJIEHUE TIPaB
rpakKJaH Ha MOJIy4eHHE KBATU(PUIIMPOBAHHON IOPUANYECKUN TOMOIIIHN, 0OpEeTeHHE
WHCTUTYTOM aJIBOKaTypbl HEOOXOIUMOTO TOBEPUSI U aBTOPUTETA Y HACETICHUSI.
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